
3rT$nnrEnTqtav
Office of the Commissioner

MT dhqFa, 3T©a a§HadTa aT§©,IT
Central GST, Appeals Ahmedabad Commissionerate

=aqTa HUa, nam arnE XFEITvr§, a Gdc,Idlc,-.380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240464SW000021742A

(q) IVT§dtiM/ File No. GAPPL/COM/STP/4962/202J U toD - tAll \

(V)

(T)

(V)

wftaaTamimr
Order- jn –Appeal and date

qTfta WIT Trql/
Passed By

qrO@{qMeTf®/
Date of Issue

AHM-EXCUS-002:APP-02/2024-25 dated
05.04.2024

©VrqqQaa atTWa (Graft)

Shri G)ran C:hand Jain, Commissioner (Appeals)

09.04.2024

Arising out of Order-ln-Origina1 No. 69/ AC/Demand/23-24 dated 26.5.2023
(s) I passed by The Assistant Commissioner, CaST Division-I1 Ahmedabad

North

wfta@afvr7rqGjqqar / Dipakm;mm;
C/27, Mann Sarovar Apartment Bh. Galaxy
Cinema, Naroda
Ahmedabad - 382330

(V)
Name and Address of the
Appellant

qR @fS-{mv ;itvFmnimqm!
©f©%Tftqtwft©©%wlqftwr W+atqqdqImW % WTf%q{qTiw+tRq©©©qeT{I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application J

as the one may be against such order, to the appropriate authority in the followblg way.

VK€ v<vHvrWftwr qrq©r:-

Revision application to Government of India:

(1) hfkr©TKqqr©qf#f+rq,r994=FturT©TK dtt 'm' TU WiTR bRIt+IqtBURr=#
3q-urukvvq qT;gni; MitrEAnr qTMr WfhTn1% TrTUvtvH, fRv+qrvq, trqRf#fFF,
qt'ft;tiM, qbmfbTVqT, +TqqPt, q{ftvdt: 11000r=#$twrftqTf# ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4d' Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) vfl mg =R6Tf+ + wag qqq#t6TfbFI UT+ +fIM wrrrH4rwqqrwT++qr fiM
WTrrH+qytw©rrn:#m@+qTigqquft,vrf%a WTHrn4rwRntqT%q€f%dtqTWT++
nfQaftwTNrn+6tvm=Rvfiw%dttms{611

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory J
warehouse .

(v) vnK%aFMu7 Tr xiv qfhlffR7qmuqr qr@hf+fhrhr+©Bihr
Uwqqqrg–r#ftaa+qni++'ftVnab@TFf+any nvt%+fhrffRv il
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In case of rebate of duty of excise on goods exported to any country or territory
outgide India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qr@1%ryqdmf%Ff8qTvna+qT@ (+n@vr%zTv+t)fhdKfMqw qm 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhiwITVT=Fr@nmqr©h yqvm+f+qqtqtthfgzvwr =Ft IT{$ Bit qt wtT qt ST

wrT v+fbrITblaTfhh mla, wfta%arauf\vqt vqqvtvr4rqtfqv qf&fMI (+ 2) 1998

HrT 109 KrafqWfbq INg~TI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) iT.thr Kqm qrm (wfM) tbHimdt, 2001 %fhHr 9 % +wtc fqfRffg vv fBU N-8 + +
vfhitt,!fqv©rkv ii vfl mtvtfq7fhfhEtfbrwv#Muj@BIllWR{wftv wlV #txtat
vfbff + vr% afM grjRq fbn vrqr qTfjtTl w+ vr% @rar ! vr !@r qfhf # #oh Tra 351 +
ft8ffta qt h !TTrTq QT SIT % vrqa©H-6 WTm a vfl vfl Mt qTfjtTl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appealg) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf#qvqim %vr%qdM7t©qqq vr@ @It war+qq8dT@Iq200/-=ftVjqVTq=Ft
qrqdtr%T$Twt6qTqvr©+@r©8atrooo/-=8t=$tV!=T7m=FtqTI'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

{fkn RIg% +dRr WITH qIwb q{+HqtwftefhrRWHf©qwr + Tft aMiR:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

{:L) it.thanET Qpr gIf#fhFq, 1944 tit WTT 35-fF/351 % ftFiT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3tBfaf&vqftaqtqvw wltrn QT www #twft@,WftTfT iivni&tdknqr©, MRr
„ @qrqq eIrE qf MR wfM RRTfhFWr (fM) =gt.qf8m Wr %rr, g§vwrTX + 2-d wv,

%qTdt va, wwtqr, $tlUnFH, ©§qqaTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be
accompanied against (one which at jeast should be accompanied by a fee of
Rs. 1,000/-, Rs.5,OOO/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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(3) vfl VV WTt% + q{ IF gTtqft vr WiTqW Om % a tr&IT IF aqqr qT fRIT =$tv qr !VVTq \ul{H
Or + fbIT mm nfjtr w 7'v # 81 EU vfl-f+ Rw qa qM + m+ iT fRq vqrf+gIft wOMb
qBrTf@Ewrqtvq wftvvriT'#rvt%Hqtvqqlqqqfqmvrm8 1

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqr@ Tv–6 al{%fhn r970 vqr tRitfbT gt @Edt -1 % ?iniT f+utf& fbu WITH 33
mM qr qvwtw v'rTf+=rfI fWm wfbFrft h mtv + + sr&r =Ft qq xfhn v 6.50 q+ vr @rqBTq

qrv–rfbraWn#qTqTfj1{ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as presctibed under
scheduled-I item of the court fee Act, 1975 as amended.

I: : : H H L ; • : a$

(5) sv al tHf&7vnrut #}fhknr ngn&f+Mt qt wItft&7rqgRTf#afbrT vrmeqttfM
QJ@1, krfhwn©r gIg–F v+ +4TH wft#kramTfgFFwr (qFtffRf&) fhm, 1982 qfRfBd81
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dNa qJqin#rnvrmqr© q+&q8nwftdhrawnfhrwr (ftth) vh Tft wftat #TFl+
+ MmM (D„„and) v{ & (P„,alty) vr 10% if var mm gIf+qTf {I §Tdtf%, gf$mr if vw
10 mB vw, el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#7db[ WITT qIn ?at #WEt + dOiT, qnfRH 8TT qM 4} ThT (Duty Demanded) I

(1) & (Section) IID bTW f+8ffta rIft;
(2) fOn VV€hTqZ hfea =R ITfiPr;

(3) +Tqa%fgZfhFit #fhrT6ha§ThrTTfPrl

q€1jqwr'dfta@fiT tH&y{vw-#tgqqT+vwftv’qTf8vqt+iifMlfqTf4mfbn
VTr {1

For ml appeal to be filed before the CESTAT, 10% of the Duty & Penalty
col,armed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mmrdatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Cenb-'al Excise md Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iiI)

,amount determined under Section 11 D;
unount of erroneous Cenvat Credit taken;
€unount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) W gTI% % vR wRd5rTf$rar iT vv%q§TT© gwr qr©qr wvMt€8-et VFr f@ TrR

qJ,a, # 10% HiT,mnaIq§thrd@TfqqTfIT§-rv@ThrO% y-TTTTqt=Ftvr WHIff el

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demarded where duty or duty and penalty are in dispute,
or pen£aty, where penalty alone is in dispute.”
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F. No. GAppl/STP/4962/2023

ORDER IN APPEAL

M/s. Dipal<kumar Kantilal Shah, C/27, Maan Sarovar Apartment, B/h-Galaxy

Cinema, Naroda, Ahmedabad -382330 (hereinafter referred to as ' the appellant'i have

filed the present appeal against the Order-in-Original No.69/AC/Demand/2023-24 dated

26.05.2023 (referred in short as ' impugned orde$ passed by the Assistant Commissioner,

Central GST, Division-I, Ahmedabad North (hereinafter referred to as ' the adjudicating

authorityb. The appellant is having Service Tax Registration No. AFLPS9391CSD001.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the

appellant has declared less taxable value in their ST-3 Return compared to the Sales /

Gross Receipts from services shown in their ITR. Letters were issued seeking clarification

and to produce evidences for the same. However, the appellant did not respond,

therefore, the service tax liability of Rs.10,88,729/- wasquantified considering the
differential income of Rs.72,58,195/- as taxable income.

Table-A

Value Difference in
ITR & STR

72,58,195/.

;ervice tax

payable
10,88,729/

2.1 A Show Cause Notice (SCN) No. AR-iI/Dipakshah/ST/Reg/2016-17 dated

12.10.2021 was issued to the appellant proposing recovery of service tax amount of
Rs.10,88,729/-not paid on the differential income received during the F.Y. 2016-17 along

with interest under Section 73(i) and Section 75 of the Finance Act, 1994, respectively.

Penalties under Section 76, Section 77 and Section 78 of the Finance Act, 1994 were also

proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs. 4,31,755/-was confirmed alongwith interest. Penalty of Rs. 10,000/- each

was imposed under Section 70, Section 77(1)(a)& 77(1)(c). Penalty of Rs.10,88,729/-was

also imposed under Section 78. However, the demand of Rs.6,56,974/- was dropped
alongwithpenalty under Section 77(2).

4. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, on the grounds elaborated below;

> The Appellant is engaged in providing works contract services of construction of

buildings for the different State Government authorities/boards/ corporations.
Out of taxable services amounting to Rs. 1,15,85,192/-, Rs.86,14,649/- were

taxable on which Service Tax was discharged. The remaining services amounting
to Rs. 23,38,986/- were exempted under Notification No. 25/2012-ST. The

Appellant submitted the details of the VAT Form 202 filed for an amount of Rs.

25,53,011/-. It also submitted the details of the work done for the Police Staff

Quarters, Gujarat Police State Police Housing Corporation, Sports AuthQI'ity of

Gujarat, aid Gujarat St't' R''d T”''P''t C”P”'ti''. APP'I.I''t g}@; M.W.q\Fi'={i;=\
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F. No. GAPPL/STP/4962/2023

work in the parking area of a Bus Depot at Borsad at Nadiad Division by the
Gujarat State Road Transport Corporation. Under this work/ the Appellant has to
execute the flooring of the Bus Depot. A copy of the letter work order dated

25.06.2015 is annexed. The Appellant also got the work order for the construction

of the Handball Ground at P.M.G. Thakar Adarsh School at Kadi by the Sports

Authority of Gujarat under a circular dated 31.12.2014.The abpe[lant has claimed

that Entry no.12 of Mega Exemption Notification No. 25/2012-ST dated

20.06.2012, exempts the above acjivity undertaken, Hence, no Service Tax was

paid on the activities undertaken for the government authorities, i.e., Police

Housing, Gujarat State Transport Corporation, and for the Sports Authority of
Gujarat.

> The Service Tax demand cannot be raised only on the basis of any such

assessment made by the Income Tax Authorities. Information or data or

documents relied upon loses its evidentiary value in the absence of any

independent inquiry, which was mandatorily required to have been conducted by
concerned officers of the Central Excise Department before issuance of Show

Cause Notice. Hence, shared data by the Income Tax departfnent cannot be used

against the Appellant without an independent inquiry/investigation carried out by
the Revenue. Therefore, the demand for Service Tax confirmed with interest and

penalty by adjudicating authority also deserves to be set aside on this ground.

> The Adjudicating Authority erred in denying the benefit of Notification No.

25/2012- ST on the ground that the GSRTC and .the Sports Authority of Gujarat

are not the Government Authority, without examining the definition of

"Government Authority prescribed under the said notification. Clause 2 (s) of the

said notification provides as under:

’ Government authority – means a board, or an authority or any other body
established with9C)% or more participation by way of equity or control by
Government and set up by an Act:of the Parliament or a State Legislature to
carry out any function entrusted to a municipaiityunder article 243W of the
Constitution."

Therefore, whether GSRTC ' and Sports Authority of Gujarat are Government

authorities or not is to be decided by the constitution of their formation, and the
most important is whether both these bodies arc established with 90% or more

participation by way of equity or control by Government and set up by an Act of a

State Legislature to carry out the function. The Adjudicating Authority nowhere

examine this aspect and just gave its findings that both these bodies are not
government authorities, without even discussing how these bodies are not
satisfying the condition of Government Authorities.

> The Adjudicating Authority did not even examine or discuss

entities were formed by the State Government only, and both
the creation of the State Government with 100% stake. The

GSRTC was under the Road Transport Corporations Act, 64 of

passed to enable State government who may desire to

that both these

these entities are

formation of the

19 tW ras
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F. No. GAPPL/STP/4962/2023

corporations to provide an efficient and properly coordinated system of road

transport services. Providing a service of transportation/facility at the bus

terminus/airports to the citizen is the duty of the corporation/Municipalities and

the State/Central Government. If the Adjudicating Authority could have examined

Article 243 W read with Twelfth Schedule, he could not have passed such an order

because clause 17 of the Twelfth Schedule provides "public amenities including

street lighting, parking lots, bus stops and public conveniences." in view of this, it

is very evident that providing services like constructing the bus stops or doing
repairing work on the bus stops falls in "to carry out any function entrusted to a

municipality under Article 243W of the Constitution"; hence, the findings of the
Adjudicating Authority is contrary to the provision of law and.not t:enable..

> The Adjudicating Authority has erred in not considering the Twelfth Schedule

Clause 12 and 13, which provides"promotion of cultural, educational and aesthetic

aspects, provisions of urban amenities and facilities such as parks, gardens.

playgrounds. When the Government, through their extended arm like the Sports

Authority of Gujarat, developed play-grounds in' government schools, which

squarely covers under the Twelfth Schedule, and therefore, thefindinqs of the

Adjudicating Authority are without going into the provisions, but in a very casual
rrianner.

> The Adjudicating Authority has seriously erred in confirming the demand on the

ground that the work order allotted to the Appellant was of 25.06.2015 and

therefore liable to pay the tax. However, there is no such condition or language in

Explanation 1 to Clause (44) of Section 65B of the said Act. Hence, the impugned

order suffers from a serious flaw and wrongly relics upon a provision not in the

statute. Hence the impugned order deserves to be quashed and set aside in the
interest of justice.

> The Adjudicating Authority has erred in confirming the demand of a larger period

by invoking the proviso to Section 73 in the absence of mens rea and the

evidence that there was any intention to evade tax by fraud, misstatements,
suppression etc., in the present case, the period involved is 2016 to June 2017,

whereas the show cause notice was issued on 12.10.2021; hence, it is clear that

the entire period involved in the present case is time-barred. Extended period is

even otherwise not sustainable, especially when all the details were in the public

domain, all the financial data very much available in the balance sheet and the P

& L account. Since the transactions were mentioned in the balance sheets and the

Appellant also filed ST-3 returns on a regular basis, no suppression can be alleged

against the Appellant, and therefore, there cannot be an intention to evade the

duty. The extended period can be invoked only in the case where the appellant

has suppressed the material facts with an intention to evade the duty. Both these

ingredients of an extended period of limitation were missing in the facts of the

present case, and therefore invocation of an extended period and confirming duty
for the extended period is unjust, unfair, and perverse. They relied on various

case laws to support the above argument,

6



F. No. GAPPL/STP/4962/2023

> The adjudicating authority has failed to establish that how the Appellant was

liable to pay any Service Tax. The Adjudicating Authority also failed in classifying
the services under which demand has been raised and confirmed. The entire

demand is unsustainable, and therefore, payment of interest is out of the

question, and no demand of interest is justified.

> The Adjudicating Authority has erred in imposing a penalty of Rs.4,31,755/- under
Section 78 (1) of the Finance Act, 1994 as amended, as the same has been

imposed without any basis -and grounds. The penalty under Section 78 can be

levied only in the case of failure to pay service tax for reasons of fraud, etc.,

whereas, the facts of the present case and the grounds raised above, there is no

evidence to prove that the Appellant can be charged with any of the limbs of the
proviso to Section 73, and therefore, penalty under the said provision is
unjustified, untenable and without any authority of law.

> The Adjudicating Authority has erred in confirming penalty under sub- section

(1)(a) & (c) of Section 77 for having failed to take the registration, failed to keep,

maintain or retain books of account and other documents as required in
accordance with the provision of Act and Rules, but there is no finding that which

documents are not maintained or which books of accounts are not maintained by

the Appellant. There is no finding in the order for confirming the penalty under

sub-section 1(a)&: (c) of Section 77, and therefore, penalty of Rs. 10,000/- is not

justified. Therefore, the impugned Order needs to be set-aside.

5. Personal Hearing in the case was held on 19.03.2014. Shri DhavaI Shah, Advocate,

appeared for personal hearing on behalf of the appellant. He stated that his client is
providing works contract services to governmental authorities hence not liable to pay

service tax as exempted vide Sr. No 12 of under Notification No. 25/2012-ST. Fullher, he

also relied on six case laws submitted by them vide letter dated 18.03.2024.

6. 1 have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral sdbmissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue

before me for decision in the present appeal is whether the demand of service tax

amounting to Rs.4,31,755/- confirmed alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-
17

6.1 The adjudicating authority confirmed the demand on the findings that;

a) During the second quarter of F.Y, the appellant has declared taxable value of
Rs.8,03,320/-after abatement, whereas the abated value should be Rs.8,36,814/-

thus, there was short payment of service tax amounting to Rs.5,907/-.

b) The appellant had rendered services amounting t6 Rs.2,85,016/- to M/s. GSRTC

and services amounting to Rs. 1,40,832/- to M/s. Sports Authority

is not exempted in terms of Notification no.25/2012-ST. Henc
liable to pay service tax amounting to Rs.4,25,848/-.

which

7



F. No. GAPPL/STP/4962/2023

6.2 The appellant however has claimed that both M/s. GSRTC and M/s. Sports

Authority of Gujarat are governmental authority as they are formed and controlled by
the State Government. In terms of clause 17 of Twelfth Schedule of Article 243 W

provides "public amenities including street lighting, parking lots, bus stops and public
conveniences." Further, in Twelfth Schedule,Clause 12 and 13,provides"promotion of
cultural, educational and aesthetic aspects, provisions of urban amenities and facilities

such as parks, gardens. Playgrounds". The Sports Authority of Gujarat, developed play-
grounds in government schools, which squarely covers under the Twelfth Schedule, and
therefore, the services rendered to them are exempted.

6.3 On going through the Work Contract, it is observed that the appellant has

entered a contract with M/s. Sports Authority of Gujarat (SAG) for construction of
volleyball ground at PMG Thakar Adarsh High School. I find that PMG Thakar Adarsh

High School is a private school. However, the contract for construction of volleyball

ground was granted by SAG. SAGimplernents government schemes related to sports.

The SAG is a branch of Sports, Youth and Cultural Activities Department run by the
Government of Gujarat. Their mission is to promote and develop sports activities in line

with the sports policy of the state and the Government of India.The students, youth,

men, women, senior citizens etc. are encouraged to participate in various sports by

promoting sports in rural, taIuka, district, municipal and metropolitan areas. Thus, I find

that SAG is a governmental authority which undeltook the construction of volleyball

grounds in schools.

6.4 Similarly, the appellant had provided services to M/s. GSRTC for repairing of
Industrial Staff QuaKer at Nadiad Division. I have gone through the Work Order No.

STG/DE/NDD/W.O./2094 dated 25.06.2014 issued by the Deputy Engineer, S.T sub-

Division, Nacliad and find that the contract was for repair of industrial staff quarters at

Nadiad. I find that M/s. Gujarat State Road Transport Corporation (GSRTC) is a State

Government Undertaking and was established as a passenger transport organisation

providing bus services both within Gujarat and neighbouring states. Thus, I find that

GSRTC is also a governmental authority as is run and administered by State government
of Gujarat.

6.5 The appellant has claimed that the above works contract falls under Serial No.12of
Notification No.25/2012-ST dated 20.06.2012. To examine their claim relevant text of the

said notification is reproduced below:-

Notification No.25/2012-ST dated 20.06.2012

12. Services provided to the Government, a local authority or a qovernmentai authority
by way of construction, erection, commissioning, instaliation, completion, StUng out,

repair, maintenance, renovation, or alteration of –

(a) a civil structure or any other original works meant predominantly for use other
than for commerce, industry, or any other business or profession,

8



F No. GAPPL/STP/4962/2023

(b)a historical monument, archaeological site or remains of national importance1
archaeological excavation, or antiquity specified under the Ancient Monuments and

Archaeological Sites and Remains Act, 1958 (24 of 1958),

(c) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii)
an art or cultural establishment;

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage
treatment or disposal; or

(f) a residential complex predominantly meant for self-use or the use of their
employees or other persons specified in the Explanation 1 to clause 44 of section
65B of the said Act;

6.6 in the above entry, items (a), (c) and (f) was omitted vide [Notification No. 6/2015–

S.T., dated 1-3-2015]. However, vide Section 102 of the Finance Act' 2016, special provision

was inserted, wherein retrospective exemption was provided to certain cases relating to
construction of Government buildings. Section 102 is reproduced below;

SECTION :102. Speciai provision for exemption in cetlain cases relating to construction

of Government buildings. – (1) - Notwithstanding anything contained in section 668, no

service tax shall be levied or collected during the period commencing from the ist day of
April, 2015 and ending with the 29th day of February, 2016 (both days inclusive), in
respect of taxable services provided to the Government, a local authority or a

Governmental authority, by waV of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation or alteration of –

(a) a civil structure or any other originat works meant predominantly for use other than

for commerce, industry or any other business or profession,

(b) a structure meant predominantly for use as –
(i) an educational establishment,
(ii) a clinical establishment; or
(iii) an art or cultural establishment,

(c) a residential complex predominantly meant for self-use or for the use of thei1

employees or other persons specified in Explanation 1 to clause (44) of section 658 of the
said Act,

under a contract entered into before the lst day of March, 2015 and on which
appropriate stamp duty, where applicable, had been paid before that date.

(2) Refund shall be made of ali such service tax which has been collected but which
would not have been so collected had sub-section (1) been in force at all the material
times.

(3) Notwithstanding anything contained in this Chapter, an application for the claim of
refund of service tax shali be made within a period of six months from the date on which
the Finance Bill, 2016 receives the assent of the President.

6.7 Thereafter vide Notification No.09/2016-ST dated 01.3.2016 aftl

effect from the lst March, 2016, the following entry shall be inserted, naA
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”12A. Services provided to the Government, a local authority or a governmental authority

by way of construction, erection, commissionirIq, installation, completion, fitting out, repair,
maintenance, renovation. or alteration of -

(a) a civil structure or any other original works meant predominantly for use other

than for commerce, industry, or any other business or profession;
a structure meant predominantly for use as (i) an educational, (ii) a clinical, Ol

(iii) an art or cultural estabiishment; or

a residential complex predominantly meant for self-use or the use of their
employees or other persons specified in the Explanation 1 to clause (zM) of
section 65 B of the said Act;

under a contract which had been entered into prior to the ist March, 2015 and on
which appropriate stamp duty, where applicable, had been paid prior to such date :
provided that nothing contained in this entry shall apply on or after the ist April,
2020;";

(b)

(C)

6,8 Considering, the period involved, I find that Notification No.09/2016-ST dated

01.3.2016, would be applicable. In terms of Entry No.12A of Notification No.09/2016-ST

dated 01.3.2016, services provided to government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renovation, or alteration of a civil structure or any other

original works meant predominantly for use other than for commerce, industry, or any

other business or profession;a structure meant predominantly for use as (i) an

educational, (ii) a clinical, or (iii) an art or cultural establishment; ora residential complex

predominantly meant for self-use or the use of their employees or other persons

specified in the Explanation 1 to clause (44) of section 65 B of the said Act are exempted

subject to the condition that the contracts have been entered into prior to the lst March,

2015 and on which appropriate stamp duty, where applicable, had been paid prior to

such date.

6.9 The terms “governmental authority" is also defined at clause (s) of para-2 of the

mega notification, which means a board, or an authority or any other body established

with 90% or more participation by way of equity or control by Government and set up by
an Act of the Parliament or a State Legislature to carry out any function entrusted to a

municipality under article 243W of the Constitution.I find that construction of
playground in school is a statutory function carried out by the State government_ in

terms of Article 243W of the Constitution, promotion of education is a statutory function

and construction of playground in school is also part of such functions. I find such

construction shall be covered under clause (b) of the notification. Further, I find that

construction of residential quarter for personal use of employees is also covered in
clause (c) above notification. Hence, I find that construction activity carried out by the

appellant for M/s. SAG and M/s. GSRTC is covered under above notification.

6.10 However, the. appellant shall be eligible .for above exemption in terms of Entry

No.12A of Notification No.09/2016-ST dated 01.3.2016, subject to the condition that the
contracts have been entered into prior to the lst March, 2015 and on which appropriate

stamp duty, where applicable, had been paid prior to such date. From the contracts
submitted by the appellant, it is observed that the contract entered with GSRTC was on

28.07.2016 i.e. after lst March, 2015 hence on such contracts the, appellant shall not be

eligible for exemption. Hence, the appellant shall be liable to pay service tax on the

10
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taxablevalue of Rs.19,00,106/-. Accordingly, I find that the service tax demand of
Rs.2,85,016/-is sustainable on merits.

6.11 However, the contract entered with SAG was on 31.12.2014 i.e. before lst March,

2015, hence on such contract the appellant shall be eligible for the exemption.Accordingly,
I find that the appellant shall not be liable to pay service tax on the taxable value of
Rs.9,38,880/-.Hence, the service tax demand of Rs.1,40,832/-'is not sustainable on merits

6.12 Further, I find that in respect of short payment of Rs.5,907/-, the appellant has not
given any grounds justifying the non-payment, hence, I concur with the findings of the
adjudicating authority and uphold the service tax demand of Rs.5,907/-

6.13 Accordingly, I uphold the total service tax demand of Rs. 2,90,923/-.When the
demand sustains there is no escape from the interest liability and the same is also
recoverable.

7. The appellant has not declared the correct taxable value/income in the ST-3

return nor did they produce any evidence for such act. These acts thereby led to
suppression of the value of taxable service and non-payment of service tax. All these

acts undoubtedly bring out the willful mis-statement and fraud with intent to evade

payment of service tax. Hence, I find that the extended period of limitation has been

rightly invoked. If any of the circumstances referred to in Section 73(1) are established,

the person liable to pay tax would also be liable to pay a penalty equal to the tax so

determined above. Therefore, the appellant is also liable for equivalent penalty of Rs.

2,90,923/-under Section 78.

8. As regards, the penalty of Rs.10,000/- imposed under Section 77 (1) (a) is
concerned; I find the same is imposabIe for not obtaining registration. 1, however, find

that the appellant was registered with the department and had paid service tax hence,

such penalty is not imposable. Similarly, penalty under Section 77(1)(c) was imposed as

the appellant had contravened the provision of Section 68. Hence was liable for penalty
under Section 77(1)(c).

9. In view of the above discussion and findings, I partially uphold the service tax
demand of Rs.2,90,923/- under proviso to Section 73(1) of the F.A., 1994; interest under
Section 75 of the F.A., 1994; penalty under Section 77(1)(c ) and penalty of Rs.2,90,923/-
under Section 78 of the F.A., 1994.

IO. wfta%dt miT qd ibm{wftv%rf#nTV wttqa a{t+ + fam martI
The appeals filed by the appellant stands disposed of in above terms.

3TPjqa@ten)

Date: a$ 4.2024
Attested

+
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